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Attribution of conduct to an International Organisation:
Theory and practice

Abstract. The growing role of international organisations in international relations and their rapid development
prompts the creation of a coherent international legal framework that will ensure that these subjects of international
law bear full responsibility. Attribution of conduct to an international organisation is a crucial step that precedes
attribution of responsibility. The study analysed the Articles on the Responsibility of International Organisations
regarding attribution of conduct to an international organisation and the case law on their application with a view
to determining whether the application of general rules will be sufficient to attribute conduct to international
organisations. An analysis of a series of court decisions on attribution of conduct to international organisations
found that judicial institutions are guided by the provisions of the Articles. It was noted that attribution of conduct to
international organisationsis based on general principles and under agreements between states and an international
organisation or between international organisations. It was substantiated that when attributing the conduct of a state
body, a body or an agent of an international organisation placed at the disposal of another international organisation,
the key criterion should be the exercise of effective operational control and command. It was emphasised that
regulation of international responsibility is hardly possible based on general rules, considering the legal nature
of international organisations, their specific features and uniqueness. The study proposed to revise the Articles in
the light of the practice of their application since 2011, specifically, by judicial institutions, to give them the form of
an international legal act and to further expand the practice of using agreements as an additional mechanism for
attributing conduct in joint actions or when transferring bodies to another entity. The key provisions of this study
will form the basis for further research in this area, the ultimate result of which should be an effective international
legal regulation of international responsibility of international organisations in general and attribution of conduct to
them, specifically, considering the sui generis nature of international organisations

Keywords: exercise of effective control; rules of an international organisation; agent of an international organisation;
transfer of peacekeeping contingents to the United Nations; shared responsibility; delegated powers

INTRODUCTION
The issue of attribution of conduct has become particu-  of attributing conduct for internationally wrongful acts
larly relevant due to the growing number of interna- are becoming more frequent. The number of interna-
tional organisations. Their engagement in internation-  tional organisations will continue to grow, their nature
al relations has intensified accordingly, and the issues  will change towards greater efficiency in achieving the
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goals and objectives of the organisation, and their role
as a subject of international law will increase. There-
fore, the issue of international legal regulation of their
responsibility is one of the top priorities in modern in-
ternational law.

International lawyers investigate the topic of inter-
national responsibility quite actively and in depth, albe-
it in the context of state responsibility. When it comes
to international organisations, the researchers mostly
limit themselves to a general analysis of the Articles on
Responsibility of International Organisations (ARIO).
However, firstly, they did not take the form of an inter-
national legal act. Secondly, by its nature, ARIO is not a
codification act, such as the Articles on Responsibility of
States for Internationally Wrongful Acts (ARSTWA)?, but
rather an example of the progressive development of in-
ternational law. While ARSIWA codifies existing custom-
ary law, ARIO fills in the gaps that are not yet supported
by practice. The lack of practice is a major problem in
the issue of international responsibility of internation-
al organisations, and a certain part of it stays behind the
scenes of the international organisation’s activities and
its relations with member states. ARIO is the only doc-
ument that has collected both customary norms and
norms of the progressive development of international
law to fill in the gaps in the topic of international respon-
sibility of international organisations.

Among the studies on the responsibility of inter-
national organisations in recent years, it is worth high-
lighting the research by K.S. Won (2020), who analysed
the practice of double and multiple attribution of con-
duct, and M. Sersi¢ (2022), who focused on the provisions
of ARIO on the attribution of internationally wrongful
acts. Special attention should be paid to the studies that
explore the shared responsibility of international or-
ganisations and member states. Of fundamental nature
is the study by A. Nollkaemper et al. (2020) on the Guid-
ing Principles on Shared Responsibility in Internation-
al Law, which attempted to systematise and expand the
existing rules of international law in this area. To some
extent, it is a complement to ARIO at the doctrinal lev-
el. It is also necessary to pay attention to the studies of
L. Gasbarri (2020) and V. Lanovoy (2021) and their contri-
bution to the development of the topic of the Guidelines
in the context of modern international law. Even though
L. Gasbarri (2020) criticises the Guidelines, noting that

they complicate the already complex issue of attribution
of responsibility in international law, both researchers
note that such studies are positive in the context of the
progressive development of international law.

It is necessary to mention the study by R. Col-
lins (2023), which offers an in-depth analysis of the
very nature of international organisations, their legal
personality and responsibility, which arise from the
uniqueness of an international organisation. Without an
understanding of the special nature of international or-
ganisations, one cannot begin to discuss the attributing
of conduct to them or their overall international respon-
sibility. Studies on the activities of peacekeeping contin-
gents and the attribution of behaviour for the damage
they cause should be highlighted separately. Ch.F. Tse-
ga (2021) analysed the practice of double attribution of
responsibility in United Nations (UN) peacekeeping op-
erations. E. Carli (2021) analysed the practice of multiple
attribution of behaviour during European Union securi-
ty missions. The subject of this study was the investiga-
tion of attribution of conduct, not responsibility.

The issue of attributing conduct to an international
organisation is virtually unexplored in Ukrainian schol-
arship. Some of its aspects have been touched upon in
the studies on international responsibility in general.
Specifically, this is the thesis on attribution of conduct
to the state, conducted by S.S. Andreychenko (2016).
The research is interesting in that it directly examines
the attribution of conduct, but of a different subject of
international law - the state. The general principles of
international responsibility and attribution of conduct
to a state and an international organisation are compa-
rable. It is also worth noting the study on international
responsibility of intergovernmental organisations con-
ducted by D.O. Denysova (2013), the subject of which was
the international responsibility of international organi-
sations, which is much broader than attribution of con-
duct, but the key elements of this study were the analysis
of the practice of responsibility for damage caused by
UN peacekeeping missions, which is interesting in the
context of the present study. Even though these studies
were published several years ago, they are still some of
the few studies of overall international responsibility of
international organisations and attribution of conduct
to a subject of international law in the modern Ukrainian
science of international law.

!Resolution of the General Assembly No. A/CN.4/L.778. "On Responsibility of International Organizations: Texts and Titles of Draft
Articles 1to 67 / Adopted by the Drafting Committee on 2nd Reading in 2011". (2011, May). Retrieved from https://digitallibrary.un.org/

record/7057107In=en&v=pdf.

2Resolution of the General Assembly No. A/RES/56/83 "On Responsibility of States for Internationally Wrongful Acts". (2002, January).
Retrieved from https://digitallibrary.un.org/record/454412?In=en&v=pdf.
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The purpose of this study was to analyse the provi-
sions of Articles 6 and 7 of ARIO! regarding the attribu-
tion of conduct to an international organisation, the ex-
haustiveness of the provisions of these Articles and their
application by judicial institutions in practice. Consider-
ing that the issue of attribution of conduct to an entity is
quite broad, the scope of scientific research is narrowed
to the conduct of bodies or agents attributed to an inter-
national organisation.

MATERIALS AND METHODS

The empirical basis of the study was the 2011 Articles on
the Responsibility of International Organisations?, the
2001 Articles on the Responsibility of States for Interna-
tionally Wrongful Acts (ARSIWA)?, the Guiding Principles
on Shared Responsibility in International Law (2022),
international treaties, court decisions, and international
legal doctrine on the attribution of conduct to an inter-
national organisation. The theoretical framework in-
cluded the studies according to the subject under study,
such as L. Gasbarri (2021), M. Sersi¢ (2022), etc. The study
employed a multi-level concept of scientific methods,
which includes philosophical, general scientific, and
special legal methods. The deductive method was used to
investigate the general norms of attribution of conduct
to an international organisation, based on which con-
clusions were drawn on the main concepts, criteria, and
gaps. To formulate the purpose and subject of the study,
the method of comparative analysis of empirical data
was used. The methods of induction, analysis, and syn-
thesis were used to analyse the case law on the applica-
tion of the provisions of the Articles on the Internation-
al Responsibility of International Organisations with a
view to identifying general trends in court decisions, and
to distinguish certain criteria for attribution of conduct,
such as the criterion of effective control and attribution
of conduct based on the vesting of functions.

The method of analogy helped to identify common
principles, features, and trends in attributing conduct to
the state and an international organisation. The method
of generalisation and analogy was also used in analysing
the nature of international organisations and its impact
on the specifics of their international responsibility and
attribution of unlawful conduct. The method of analysis
and synthesis helped to distinguish the concepts and

general principles of attribution of unlawful conduct to
the state and compare them with the concepts and gen-
eral principles of attribution of unlawful conduct to an
international organisation. Using the formal legal meth-
od, the study analysed the rules of international law on
attribution of conduct to an international organisation,
established their content and interrelationships, and
established general principles. The logical legal method
was employed to analyse the concepts, features, criteria,
principles of attribution of conduct to an international
organisation and to explain the logic of its attribution
when applying the criterion of effective operational con-
trol. The logical legal method was also used to explain
the logic of double or multiple attribution of conduct,
which is interesting considering that there is no single
approach to this issue. Summarising the findings using
the method of generalisation, the study found that when
attributing conduct to an international organisation,
there is no difference between an organ and an agent,
the principal criterion is the performance of the func-
tions provided, judicial institutions are guided by the
provisions of the Articles on the Responsibility of Inter-
national Organisations when making decisions, and the
attribution of conduct to international organisations is
based on general rules and agreements.

RESULTS AND DISCUSSION
Attribution of conduct to an international organisation:
General principles. In 2011, the United Nations General
Assembly (UNGA) adopted the 2011 Articles on the Re-
sponsibility of International Organisations, developed
by the International Law Commission (ILC), which it had
beenworking onsince 2002, by resolution A/RES/66/100%.
Since the adoption of ARIO, the UN General Assem-
bly (GA) has put the issue of giving it the form of an in-
ternational legal instrument on its agenda in 2014, 2017,
and 2020 (Analytical guide..., n.d.). And each time, it rec-
ommended that states and international organisations
consider them and apply them when addressing issues
related to the responsibility of international organi-
sations. The General Assembly also instructed the UN
Secretary-General to update the compilation of deci-
sions of international judicial institutions relating to the
responsibility of international organisations, as well as
the practice of states and international organisations,

!Resolution of the General Assembly No. A/CN.4/L.778 "On Responsibility of International Organizations: Texts and Titles of Draft
Articles 1to 67 / Adopted by the Drafting Committee on 2nd Reading in 2011". (2011, May). Retrieved from https:/digitallibrary.un.org/

record/705710?In=en&v=pdf.
2Ibidem, 2011

3Resolution of the General Assembly No. A/RES/56/83 "On Responsibility of States for Internationally Wrongful Acts". (2002, January).
Retrieved from https://documents.un.org/doc/undoc/gen/n01/477/97/pdfn0147797.pdf ?token=kzJwhre9Uf9Bqp7ZTW&fe=true.
“4Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.
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and to collect their written comments on thisissue. Once
again, the issue of the form of the Articles on the Inter-
national Responsibility of International Organisations
was included in the agenda of the 78th session of the UN
General Assembly in 2023.0On 12 November, the UN Gen-
eral Assembly adopted Resolution A/C.6/78/L.18', which
once again invited states and international organisa-
tions to be guided by ARIO in resolving issues of respon-
sibility of international organisations, and instructed the
Secretary-General to update the compilation of court
decisions and practice of application of ARIO and return
to the issue of possible convention at the 81¢t session of
the UN General Assembly, which will be held in 2026.
According to Article 4 of the ARIO, attribution of
conduct under international law to an international or-
ganisation is one of the two essential elements of the
commission of an internationally wrongful act. In ARIO,
Chapter II (Articles 6-9) is devoted to the attribution of
conduct to an international organisation. It considers
the attribution of conduct of organs or agents of an inter-
national organisation (Article 6), conduct of organs of a
state or organs or agents of an international organisation
placed at the disposal of another international organisa-
tion (Article 7), abuse of authority or violation of instruc-
tions (Article 8) and conduct recognised and adopted
by an international organisation as its own (Article 9).
Thus, under international law, an international or-
ganisation is assigned the conduct of its organs and
agents in the performance of functions, regardless of the
position held by the organ or agent in relation to the or-
ganisation. The conduct of a state, organs, or agents of
an international organisation placed at the disposal of
another international organisation shall be considered
as an act of the latter, provided that it exercises effective
control over this conduct. If the conduct of an organ or
agent acting officially and within the functions of an or-
ganisation exceeds its authority or violates instructions,
it is considered under international law to be an act of
an international organisation. An international organ-
isation is also attributed the conduct that it recognises
and adopts as its own. In 2020, international research-
ers attempted to develop Guiding Principles on Shared
Responsibility in International Law. The authors were
guided by the fact that under the existing rules of inter-

national responsibility law, it is sometimes exceedingly
difficult to divide responsibility and allocate compensa-
tion between states and/or international organisations
that together cause damage to a third party. The guide-
lines define the conditions for shared responsibility,
the consequences of shared responsibility (including
the possibility of shared responsibility) and the ways in
which shared responsibility can be implemented (Noll-
kaemper et al., 2020). They rely on existing rules of inter-
national responsibility law and sometimes propose new
interpretations. The Guidelines are, in fact, an attempt to
regulate the consequences of double or multiple attribu-
tion of conduct, since first there is attribution of conduct,
and then responsibility arises based on this attribution.
It is also important to distinguish between attribution of
conduct and attribution of responsibility.

Conduct of bodies and agents of aninternational or-
ganisation. According to Article 6 of ARIO, under inter-
national law, an international organisation is attributed
the conduct of its organs and agents in the performance
of functions, regardless of the position held by the or-
gan or agent in relation to the organisation. When de-
termining the functions of the organisation’'s bodies and
agents, the rules of the organisation are applied, which,
according to Article 2 of ARIO, include the constituent
acts, decisions, resolutions, and other acts of the in-
ternational organisation adopted according to these
documents, and the established practice of the organ-
isation®. The attribution of conduct to an international
organisation does not depend on the name - “body’,
“agent” - but on the characteristics of the acting official
or body. In the 1949 ICJ Reparation for Injuries opinion,
the term “agent” is interpreted as any person, whether
or not they are an official receiving remuneration and
whether or not in the regular service, who is entrusted
by an organ of an organisation to perform or assist in the
performance of one of its functions, in short, any person
through whom it carries out its activities*.

In addition, in its advisory opinion on the Appli-
cability of Article VI, Section 22, of the Convention on
the Privileges and Immunities of the United Nations of
1989, the IC] noted that the UN grants privileges and im-
munities to individuals not depending on their admin-
istrative status, but on the nature of their mission, even

1Draft of Resolution of the General Assembly No. A/C.6/78/L.18 "On Responsibility of International Organizations". (2023, November).
Retrieved from https://documents.un.org/doc/undoc/ltd/m23/349/70/pdf/n2334970.pdf?token=Xo3pIXFfohXvI9vgLf&fe=true.
?Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.

3Ibidem, 2011.

“Reparation for injuries suffered in the service of the United Nations. (1949, April). Retrieved from https://www.icj-cij.org/case/4.
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without granting them official status®. According to the
1999 advisory opinion Difference Relating to Immu-
nity from Legal Process of a Special Rapporteur of the
Commission on Human Rights, the conduct of the UN
that can be attributed to it, in addition to the conduct of
its principal and subsidiary organs, includes the act or
inaction of its “agents”, whether in an official capacity
or acting for the UN by virtue of functions entrusted to
them by the organisation?

Based on the analysis of the practice of international
organisations and the commentaries to ARIO® and court
decisions, it can be argued that for the purpose of attrib-
uting conduct to an international organisation, there is
no distinction between organs and agents, and regard-
less of the place of the organ or agent in the structure
of the international organisation. Conduct is assigned
when a person performs a function, but not when they
act as a private individual. An international organisation
determines which functions are entrusted to an organ or
agent based on the organisation’s “rules”, although this is
notthe onlybasis. Thewording of Article 6leaves openthe
possibility of considering, in exceptional circumstances,
the functions entrusted to an organ or agent as entrusted
to them, even if this was not based on the rules of the or-
ganisation. This includes individuals and groups that are
factually acting at the direction or under the control of an
international organisation - i.e., they are considered to
have the functions of an international organisation, even
if this does not comply with its rules. The term “agent” in
the Articles has a broad meaning according to the ILC
interpretation - it covers generally all persons and en-
tities that have the authority. The interpretation and ap-
plication of Article 6 usually does not raise any questions
in the international law doctrine, since it attributes the
conduct of an organ of an international organisation or
its official (agent), effectively, based on an internal in-
stitutional link arising from the relationship between
the international organisation and an entity within it.

Conduct of an organ of a state, organ, or agent of an
international organisation placed at the disposal of an-
other international organisation. An international or-
ganisation is attributed the conduct of an organ of a state

or of an organ or agent of an international organisation
placed at the disposal of another international organisa-
tion (Article 7 of ARIO)* This is not a complete transfer
to the control of another international organisation, but
rather a case where a body or agent stays part of an in-
ternational organisation but is temporarily placed at the
disposal of a state or another international organisation
to perform certain tasks. In such cases, the question may
often arise as to whether the conduct of the body or agent
in question should be attributed to the organisation of
which it is a part or to the state or international organi-
sation to which it is placed. Sometimes there can be dou-
ble or multiple attribution of conduct. For instance, the
conduct of a state to which an organ or agent is placed at
its disposal can be attributed to the international organ-
isation of which it is a member, and vice versa. It is also
possible for two or more international organisations to
simultaneously attribute conduct to each other, for in-
stance, when they establish a joint body and act through
it (Responsibility of international organisations, 2011).

Even though ARIO makes provision for options for
dual attribution of conduct, the judiciary has not taken a
unified stance on thisissue. According to K.S. Won (2020),
this is mainly caused by the lack of practice and the na-
ture of the primary rules on the responsibility of interna-
tional organisations, with which the authors of this study
can fully agree. The practice of attributing conduct to a
subject in such cases can be analysed on the example of
the transfer of peacekeeping contingents by a UN state
for peacekeeping operations. The state retains discipli-
nary powers and criminal jurisdiction over members of
the national contingent, which is usually stipulated in an
agreement between the UN and the contributing state.
Oftenin such cases, the question arises whether the con-
duct of such an organ should be attributed to the inter-
national organisation to which it has been transferred or
to the contributing state or international organisation.
The issue of international responsibility for the actions
of peacekeeping contingents is stipulated in the agree-
ment between the parties. The treaty provides that the
UN is responsible for the loss of UN property or damage
to it, compensation for death, injury, or illness arising

!Convention "On The Privileges and Immunities of the United Nations in the Case of Mr. Dumitru Mazilu, Rapporteur of the Sub-
Commission on the Prevention of Discrimination and Protection of Minorities of the Commission on Human Rights". (1989, December).
Retrieved from https://www.icj-cij.org/case/81#:~:text=It%20reached%20the%20conclusion%2C%20inter.

2 Decision of the Secretary-General of the United Nations No. 1998/297 "On the Privileges and Immunities of the United Nations to
a Special Rapporteur of the Commission on Human Rights, and on the legal Obligations of Malaysia in that Case". (1998, August).

Retrieved from https://www.icj-cij.org/case/100.

3Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.

4Ibidem, 2011.
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out of the performance of official duties on behalf of the
UN, and loss of personal property.

The principles of attribution of international re-
sponsibility to an international organisation are also
reflected in court practice. For the first time, the Euro-
pean Court of Human Rights (ECHR) considered a case
related to the conduct of military personnel within the
framework of the UN Interim Administration Mission in
Kosovo (UNMIK) and the Kosovo Force (KFOR) in the case
Behrami and Behrami v. France and Sarmati v. France,
Germany, and Norway? The Court was guided by the ILC’s
work on the responsibility of international organisations
and decided that the determining criterion was wheth-
er the UN Security Council (SC) retained real power and
control, as it had delegated operational command. The
Court acknowledged the effectiveness of NATO's oper-
ational command over KFOR and noted that KFOR was
deployed in Kosovo based on a UN Security Council res-
olution. And concluded that KFOR exercised validly del-
egated powers under Chapter VII of the UN Charter, and
the actions could be attributed to the UN under Article 4
of ARIO®. The principal criterion in making the decision
was the criterion of effective control, which is essentially
the so-called operational control and involves participa-
tion in the act. General control, on the other hand, does
not usually involve direct participation in an act. In 2008,
in his report on UNMIK, the UN Secretary-General also
distanced himself from the criterion of overall ultimate
control, limiting the UN's responsibility to the effective
operational control it exercises (Report of the secre-
tary-general..., 2008).

In contrast to the cases of Behrami and Behra-
mi v. France and Sarmati v. France, Germany, and Nor-
way?, itisworth mentioning the case Al-Jeddav.the United

Kingdom, which was first considered by the House of
Lords and then by the ECHR®. A case involving the deten-
tion of an individual by British military personnel in Iraq,
whose stay there was authorised by a UN Security Council
resolution®. The case notes that even though the House
of Lords upholds the conclusions of the ECHR in Behrami
and Sarmati’, there are considerable differences between
the facts and circumstances, which makes it impossible
to conclude that the US and UK forces were under ef-
fective UN command when they arrested the applicant.
This conclusion is precisely in line with the principal cri-
terion for attributing conduct - the exercise of effective
control. In this case, effective operational control was
actually exercised by the forces of national contingents.

After the judgment in the Al-Jedda case®, the appli-
cant applied to the ECHR. In its judgment in this case, the
ECHR referred to Article 7 of ARIO®, which had not yet
been approved by the ILC and the General Assembly, and
noted that the UN Security Council exercised neither ef-
fective operational control nor ultimate control over the
actions and inactions of foreign troops that were part of
a multinational force, and therefore the responsibility
for the applicant’s detention could not be attributed to
the UN. Al-Jedda was detained in custody in a prison in
Barca controlled exclusively by the British Armed Forces,
and therefore the responsibility for his detention should
lie with the respondent State, as he was under the cus-
tody and control of the United Kingdom at all times. The
UN acknowledges that it exercises effective control over
the deployment of national contingents in peacekeeping
forces. Thus, on 3 February 2004, the UN Legal Counsel
stated in a memorandum that since UN forces are a sub-
sidiary organ of the UN, their actions are, in principle,
attributable to the UN, and if they violate international

1Report of the Secretary-General No. A/46/185 "On Model Agreement Between the United Nations and Member States Contributing
Personnel and Equipment to United Nations Peace-Keeping Operations". (1991, May). Retrieved from https://digitallibrary.un.org/
record/114426?In=en.

2 Information note on the Court’s case-law No. 97 "On Behrami and Behrami v. France and Saramati v. France, Germany and Norway".
(2007, May). Retrieved from https://hudoc.echr.coe.int/fre?i=002-2745.

3Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.

4Information note on the Court’s case-law No. 97 "On Behrami and Behrami v. France and Saramati v. France, Germany and Norway".
(2007, May). Retrieved from https://hudoc.echr.coe.int/fre?i=002-2745.

5 Application of The European Court of Human Rights No. 27021/08 "On Case of Al-Jedda v. the United Kingdom. (2011, July). Retrieved
from https://hudoc.echr.coe.int/eng?i=001-105612.

60pinions of the Lords of appeal for judgment in the cause No. UKHL 58 “R (on the application of Al-Jedda) (FC) (Appellant) v Secretary
of State for Defence (Respondent)”. (2007, December). Retrieved from https:/publications.parliament.uk/pa/ld200708/ldjudgmt/
jd071212/jedda-Lhtm.

’Information note on the Court’s case-law No. 97 "On Behrami and Behrami v. France and Saramati v. France, Germany and Norway".
(2007, May). Retrieved from https://hudoc.echr.coe.int/fre?i=002-2745.

8 Application of The European Court of Human Rights No. 27021/08 "On Case of Al-Jedda v. the United Kingdom. (2011, July). Retrieved
from https://hudoc.echr.coe.int/eng?i=001-105612.

°Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December). Retrieved
from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.
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obligations, this entails the international responsibility
of the Organisation and obliges it to pay compensation®.
This statement summarizes UN practice inrelation to the
UN operation in the Congo?= 4467, of the UN peacekeep-
ing forces in Cyprus®, as well as other operations carried
out later. There is also a statement by the UN Secretariat
in its comments to draft Article 6 on a series of reasons,
primarily political, for which the UN will continue to be
guided by the principle of its own responsibility with re-
spect to third parties in connection with peacekeeping
operations®. However, as the wording of the documents
shows, the UN, like judicial institutions, considers the ex-
ercise of operational control to be the principal criterion.
Or, in other words, real power at that moment over the
subjects who committed the internationally wrongful
act. Therefore, it is necessary to consider each situation
separately, considering the full context, determining the
limits of real effective operational control of each party.
A. Mohay (2020) notes that the concept of effective con-
trol is valid, but the criterion itself needs to be detailed
for more successful application, the provisions on dou-
ble attribution of conduct need to be regulated in detail,
and the practice of attribution of conduct specifically,
and international responsibility of international organ-
isations in general, should prevail over the ARIO provi-
sions®. The authors of the present study fully agree with
these theses, considering the lack of practice and under-
standing that general theoretical provisions in the field
of international responsibility cannot replace it.

The activities of UN peacekeeping contingents are
just one example of the duality of attribution of conduct

in cases of joint actions by an international organisation
and a state orotherinternational organisation. The prin-
ciples applicable to UN peacekeeping forces can also be
extended to other bodies placed at the disposal of the UN
and other international organisations, such as disaster
relief units. The Guide principles provide that shared
responsibility arises in cases of assistance, concerted
action, and in cases of control (Nollkaemper et al., 2020).
From these joint actions comes the attribution of con-
duct to an international organisation. By analogy with
the UN, the European Union is also attributing conduct
to the EU. According to N. Nedeski (2021), the practice of
concluding agreements between the EU and its member
states is indicative of the joint obligations and respon-
sibilities of the EU and its member states. There is an
overlap in their obligations in the treaties, and it is worth
distinguishing between two types of joint obligations -
when the Member State is responsible and when the EU
is responsible. In fact, this refers to the same two ways
of attributing conduct as in the two aforementioned
ECHR judgments - Behrami and Behrami v. France and
Sarmati v. France, Germany, and Norway and Al-Jed-
dav. the United Kingdom. In security operations, the EU
is also guided by Article 7 of ARIO, which derives from
the aforementioned concept of effective control. Ac-
cordingly, the same scenarios of attribution of conduct
are possible in the context of EU Common Security and
Defence Policy missions as in the case of UN peacekeep-
ing operations (Carli, 2021).

The main principle of international responsibility is
reparation, and therefore the issue of double or multiple

! Interoffice memorandum No. 10 A/58/10 "To the Director of the Codification Division, Office of Legal Affairs and Secretary of the
International Law Commission Regarding the Topic Responsibility of International Organizations". (2004,September). Retrieved
from https://legal.un.org/unjuridicalyearbook/pdfs/english/by_volume/2004/chpVI.pdf.

2 Agreement of the United Nations and Belgium No. 7779 "On the Financial Questions Outstanding as Regards the
Former Belgian Military Bases in the Congo". (1965, February). Retrieved from https:/treaties.un.org/Pages/showDetails.
aspx?objid=080000028012d8025clang=_en.

3 Agreement of the United Nations and Greece No. 8230 "On the Settlement of Claims Filed Against the United Nations

in the Congo by Greek Nationals". (1966, June). Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080000028012
b7856clang=_en.

4 Agreement of the United Nations and Greece No. 8525 "On the Settlement of Claims Filed Against the United

Nations in the Congo by Italian Nationals". (1967, January). Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080
000028012a0325clang=_en.

*Ibidem, 1967.

6 Agreement of the United Nations and Luxembourg No. 8487 "On the Settlement of Claims Filed Against the United Nations in
the Congo by Luxembourg Nationals". Retrieved from https://treaties.un.org/Pages/showDetails.aspx?0bjid=080000028012a205&cl
ang=_en.

7 Agreement of the United Nations and Switzerland No. 621 "On the Settlement of Claims Filed Against the United Nations in the
Congo by Swiss Nationals". Retrieved from https://treaties.un.org/Pages/showDetails.aspx?objid=080000028012b828&5clang=_en.

8 Agreement of the United Nations and United Kingdom of Great Britain and Northern Ireland "On the Service with the United Nations
Peace-Keeping Force in Cyprus of the National Contingent Provided by the Government of the United Kingdom of Great Britain and
Northern Ireland". (1966, February). Retrieved from https://legal.un.org/unjuridicalyearbook/pdfs/english/by_volume/1966/chpILpdf.
° Document No. A/CN.4/637 and Add.1 "On Responsibility of International Organizations". (2011, February). Retrieved from https://
legal.un.org/ilc/documentation/english/a_cn4_637.pdf.

10 Resolution of the General Assembly No. A/RES/66/100 "On Responsibility of International Organizations". (2011, December).
Retrieved from https://digitallibrary.un.org/record/724634/files/A_RES_66_100-EN.pdf.
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attribution of conduct will have prospects for develop-
ment in judicial practice and in the practice of states and
international organisations. However, at the moment,
the issue of attribution of conduct of a state organ or an
organ or agent of an international organisation placed at
the disposal of another international organisation is the
most controversial, considering the factual absence of
international legal regulation of this issue. International
treaties are one way to further regulate the attribution
of responsibility. The study has already mentioned above
the treaties between the UN and its member states on
peacekeeping missions. Such agreements are also con-
cluded by other international organisations in their
joint actions with states or international organisations.
This way of additional legal regulation is quite logical
and closes many gaps, as noted by N. Nedeski (2021), as
it allows thoroughly regulating and distributing the ob-
ligations of the Member State and the EU. At the same
time, N. Nedeski (2021) opposes the common approach
of joint obligations and proposes to distinguish between
them within such agreements, which makes it possible
to clearly distinguish not only obligations but also, as a
result, attribution of conduct and responsibility, which is
difficult to agree with - except for the EU.

Ch.F Tsega (2021), investigating the responsibility of
international organisations for internationally wrongful
acts during UN peacekeeping operations, stressed that
the introduction of dual responsibility is a step forward
in ensuring accountability for violations of international
legal obligations. K.S. Won (2020) supported this opin-
ion, noting that joint attribution of conduct to an inter-
national organisation and a state or other international
organisation ensures reparation to the injured party.
E. Carli (2021), studying the multiple attribution of con-
duct, concluded that this phenomenon considerably
strengthens the guarantees of accountability, but at the
same time notes that this requires an international legal
framework that is currently absent. C. Ferstman (2019)
shared an analogous opinion. One can fully agree with
the opinions of the above researchers on multiple at-
tribution of conduct, but without fail noting that addi-
tional international legal regulation is needed, which
is currently lacking, as mentioned by E. Carli (2021). Ex-
amining UN reparations for massive violations during
peacekeeping operations, the researcher notes that the
UN should not shift responsibility to Member States and
their national contingents, while attribution of respon-
sibility should be dual or multiple to ensure that the in-
jured party is compensated. When conduct is attributed
to one of the entities involved in a joint operation, it is not
always possible to guarantee compensation for damage,
which is contrary to the above-mentioned principle of
mandatory compensation for damage. L. Gasbarri (2021)

supported this opinion, noting that the analysis of the
ECHR case law shows that the Court is looking for vari-
ous ways to avoid attributing conduct to an international
organisation, often referring to the rules of the interna-
tional organisation. But first and foremost, all entities
are guided by international law, and then by their own
internal regulations. If the principle of double or multi-
ple responsibility is denied, individuals will be left with-
out compensation, as there are no mechanisms that
would allow individuals to apply to international organ-
isations exclusively through the state (due diligence). In
fact, if conduct is not attributed to a state, attribution of
conduct to an international organisation does not always
entail responsibility.

N. Voulgaris (2019) noted that the attribution of con-
duct stems from the control or organic connection be-
tween the subject and the conduct. In fact, this is an in-
terpretation of Articles 6 and 7 of ARIO. However, in some
cases, these two criteria will not allow compensation to
the injured party, and in this case, the position of mem-
ber states should be considered, since they are entitled
to ultimate control over the international organisation.
In cases where an organisation is unwilling or unable to
take responsibility for its actions, the final decision stays
with states. However, the researcher is against the po-
sition that the state is responsible in such cases. S.@. Jo-
hansen (2019) believes that the attention to double attri-
bution of conduct is exaggerated by theorists, because in
practice it is exceedingly rare when actions are carried
out jointly and joint responsibility for the commission of
aninternationally wrongful act by both parties may arise.
Otherwise, it is more often a question of attributing con-
duct to the party that exercised effective control, which
is quite logical. One can disagree with this, because if in
the past cases of joint actions of an international organ-
isation and states or other international organisations
were rather infrequent, there is a clear trend towards an
increase in the number of such actions.

An interesting question of attributing responsibility
to an international organisation is raised in the thesis
of R. Jorritsma (2021). Thus, the researcher investigated
the practice of human rights judicial institutions and
concluded that they are not guided by ARSIWA, but by
customary rules of international responsibility, and do
not follow the principles of lex specialis when attribut-
ing conduct. Considering that the general principles in
ARSIWA and ARIO are common, it can be assumed that
the same will apply to international organisations when
such cases are considered by human rights courts. The
biggest problem with the international responsibility
of international organisations in general, and with at-
tribution of conduct specifically, is the lack of sufficient
practice. Furthermore, at the moment, the attribution of
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conductisbasedonseveralarticlesof ARIO!(Articles6-9),
which have never been adopted as an international legal
instrument, and on judicial practice. When attributing
responsibility, one can also use an exclusively doctrinal
source - the Guiding Principles on Shared Responsibility.
When it comes to ARIO, it is a well-balanced draft inter-
national legal act. According to M. Sersi¢ (2022), despite
the criticism of certain provisions of the draft articles,
the positive contribution of the ILC to the internation-
al responsibility of international organisations should
be recognised, and the authors of the present study
fully agree with this. The prevailing opinion in the in-
ternational legal literature is that the ILC has created
a harmonised and consistent system of rules on the
responsibility of international organisations for inter-
nationally wrongful acts. If one considers the Shared
Responsibility Guidelines, many questions arise. Thus,
L. Gasbarri (2020) believes that the Guidelines compli-
cate the already complex issue of the responsibility of
international organisations compared to ARIO. At the
same time, V. Lanovoy (2021) noted that even though the
Guidelines do not provide answers to all questions, their
very emergence is another step that brings the modern
concept of international responsibility closer to effec-
tive international legal regulation.

M. Milanovic (2020) noted that the attribution of
conduct to an international organisation is based on the
same principles as the attribution of conduct to a state.
Difficulties usually arise when the conduct is the result
of cooperation between an international organisation
and a state or between an international organisation
and a private organisation, which is much less common.
One should definitely agree with the researcher that the
ARIO provisions alone are not enough to resolve these
issues. The researcher emphasises that the concept of
effective control applied to the attribution of conduct
to international organisations by judicial institutions is
often ineffective, and the authors of the present study
cannot disagree with this. It is effective, efficient, and
based on this concept it is even possible to establish the
subject’s share of responsibility, or rather internationally
wrongful behaviour, but it lacks international legal regu-
lation, as mentioned above. The basis for attributing re-
sponsibility to an international organisation is currently
ARIO? - the result of the work of the ILC, considering the
comments of all stakeholders, which has not yet taken on
an international legal form. S. Bayani (2022) insisted that
the general rules for attributing conduct are acceptable

enough and do not have substantial gaps, but the author
refers to the responsibility of states and ARSIWA. When
it comes to the rules for attributing conduct to interna-
tional organisations, there is a significant difference -
ARSIWA is based on practice, while for ARIO it was
not enough, although the general rules are analogous
for both entities. In fact, the practice of attributing con-
duct to international organisations is currently being
developed. The author makes a good point, which can
be transferred to ARIO, that despite the shortcomings of
the Articles on Responsibility - ARSIWA and ARIO - they
perform a unifying function and allow integrating the
rules of international responsibility into a system and
prevent their fragmentation.

The doctrinal provisions of the Guiding Principles on
Shared Responsibility in International Law can be partial-
ly used. An important role is played by judicial decisions
on the attribution of conduct to international organisa-
tions, in which judicial institutions are guided by ARIO?,
thus reinforcing its application and filling in gaps (Krieg-
er et al, 2021). In such circumstances, it is only a matter
of time before the ARIO international legal act takes the
form of an international legal act. Another problem arises
here - whether a convention on the international respon-
sibility of international organisations would be sufficient
if ARIO is used as a basis. International organisations dif-
fer not only from states, but also from each other, as they
do not have general competence and are created to per-
form specific tasks and functions. R. Collins (2023) refers
to their “elusive identity” and believes that to fully under-
stand the nature of international institutions, something
special, unique, sui generis needs to be included in this
conceptual mix. M. Milanovic (2020) emphasised that
considering the specific features of attributing conduct
to international organisations of a supranational and in-
tegrative nature, primarily the EU, the concept of effec-
tive control may be subject to controversy and ambiguity.
A. Mohay (2020) believes that the issue of international
responsibility should be analysed through the lens of
the unique nature of international organisations, such
as the European Union, and the authors of this study ful-
ly agree with this. While fully supporting the opinion of
these researchers, each international organisation has
a unique nature, and therefore it can be assumed that
ARIO will not be able to regulate all issues of responsi-
bility of international organisations with general rules.
It appears impossible to consider the specific features of
all international organisations in a single international

Resolution of the General Assembly No. A/CN.4/L.778 "On Responsibility of International Organizations". (2011, May). Retrieved from

https://digitallibrary.un.org/record/705710?ln=en&v=pdf.
2Ibidem, 2011.
3Ibidem, 2011.
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legal act. Clearly, international treaties as an additional
means of regulation will still be necessary for a complete
settlement. However, this does not diminish its signifi-
cance as a basic document in this area and an instrument
for the progressive development of international law.
With the active development of the practice of inter-
national responsibility by international organisations,
many questions regarding the international responsi-
bility of international organisations will disappear. It is
possible that the ILC will then be able to find a common
denominator for such heterogeneous subjects of inter-
national law and make another attempt to codify their
international responsibility. Even so, this international
legal act will be of rather limited use due to the active and
rapid development of international organisations. One
way or another, all researchers agree on one thing - it
is imperative that the development of international law
moves faster in this area. There are issues that require
detailed regulation to fill the currently existing gaps.

CONCLUSIONS
Summarising the above, when attributing conduct to an
international organisation, there is no distinction be-
tween bodies and agents and their place in the organisa-
tion’s structure. The key criterion is the performance of
functions based on the rules of an international organi-
sation or those entrusted outside them. In judgments at-
tributing the conduct of an organ or agent placed at the
disposal of another entity, the key criterion is the exer-
cise of effective control at the time of the internationally
wrongful act. The attribution of conduct to international
organisations is governed by general norms and agree-
ments based on which joint actions are taken or a body
is made available to another entity. In such agreements,
there is a duplication of obligations of the parties, which
provides additionallegal grounds for assigning double or
multiple conduct. Judicial institutions are guided by the

ARIO in their decision-making, even though it has not
yet taken the form of an international legal instrument,
reinforcing the ARIO norms and creating a practice of its
application that will eventually fill many gaps. It is clear
that ARIO in its current form is not sufficient to regulate
the overall international responsibility of international
organisations, and the attribution of conduct to an in-
ternational organisation specifically. The legal nature of
modern international organisations is very heteroge-
neous, which is shaped by their unique goals, functions,
and tasks assigned to them by their member states. And
even if ARIO is given an international legal form, its gen-
eral rules will not be able to effectively regulate the inter-
national responsibility of all international organisations.
Itis necessary that the development of international
law in this area should be rapid, considering the dynam-
ics of international organisations and their practice of
bearing responsibility. The system of norms of inter-
national responsibility of international organisations
should be based on the principle of reparation. At this
stage, it is possible to revise ARIO to consider current
practice at the time of its adoption in the form of an in-
ternational legal act and use agreements as an addition-
al regulatory mechanism. This study is part of a compre-
hensive investigation of international responsibility of
international organisations in modern international law.
Considering the wide scope of the issue of responsibility
of international organisations, the next stage of the study
isto analyse the responsibility of international organisa-
tions for the acts of other states or another international
organisation, as well as for the acts of member states.
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NMpUcBoOEHHS NoBeaiHKM MbKHapoaHin opraHisauii:
Teopid Ta NPaKTUKa 3aCTOCYyBaHHS

AHoOTaUiq. 3poCTaHHA poJli MDKHAPOJHUX OpTaHi3alii B 3MiMICHEHHI MDKHApOJHUX BiIHOCHUH Ta X MIBUIKUMN
PO3BUTOK CIIOHYKA€E OO CTBOPEHHA IiicHOI MiXKHApPOIHO-IIPAaBOBOI 6a3M, AKa 3MOXKe 3a6e3eUYnTH HeCeHHS
BiITOBiIaIBHOCTI LMY CY6 €KTaMU MDKHaPOZHOTO IIpaBa B IOBHOMY 06¢s3i. [IpHMCBOEHHS ITOBEIHKN MiPKHAPOIHIH
opraHisallii € BOXXKJIMBUM KPOKOM, IKUH [Iepellye IIPMCBOEHHIO BiITIOBIZIa/IbHOCTI. ABTOp IIPOBOZUTE aHasli3 CTareln
IIpO BiANOBiZANBHICTP MIKHApPOAHWX OpraHizalild IoJ0 ITPUCBOEHHS IOBEeAiHKYU MiKHApOAHIW OpraHisariii,
CYZIOBOI TIPaKTUKU IX 3aCTOCYBaHHS 3 METOIO 3'SICYBaTH, UM AOCTATHIM 6yie 3aCTOCYBaHHSA 3araJIbHUX HOPM [IJI
[IPVICBOEHHA [TOBEZIHKU MDKHAPOAHUM OpraHi3aligM. AHaIi3 HU3KHU CYyJOBUX pillleHb 010 [IPYICBOEHHS [I0OBEIIHKY
MIDKHApOIHVM OpraHi3alliiM BCTaHOBUB, L0 CYZIOBi YCTAHOBU KepYIOThCA IIOJIOKeHHSAMU CTaTel. BimsHaueHO,
IO TIPUCBOEHHS TIOBEAiHKY MDKHAPOJHUM OpraHi3alisaM Bif6yBaeThCs Ha 3arajibHUX IIPUHIINIIAX Ta 33 YTOLAMU
MDK fepskaBaMy Ta MDKHapOZHOIO OpraHisallieio Y MK MKHAPOAHUMY OpraHisauiaMu. O6IpyHTOBAHO, IO IIPU
IIPUCBOEHHI ITOBEJIIHKY OpraHy JepsKaBY, OpraHy YM areHTa MDKHApOIHOI opraHisallii, HalaHUX B PO3NOPSAKeHHS
iHmoi MikHapomHoi opraHisallii, OCHOBHUM KpuUTepieM Mae 6yTu 3IiMiICHEHHS e(peKTMBHOTO OIEPATUBHOTIO
KOHTPOJIIO Ta KOMaHIyBaHH4. [TiTKpecieHo, 1110 PerynIioBaHHA MDKHapOAHOI BiATIOBiAaIbHOCTI HAaBPSA, Y1 MOKJIMBE
Ha TIiICTaBi 3araJibHUX HOPM, BPaxXOBYIOUM ITPABOBY IMPUPOAY MiKHAPOZHWX OpraHi3allil, ixHi 0COGIUBOCTI U
VHIKaJIBHICTb. [IponoHyeThCS Meperian CTaTel 3 ypaxyBaHHAM ITPAKTUKU iX 3acTocyBaHHS 3 2011 poKy, 30KpeMa,
CYZOBUMU yCTaHOBaMU, HaZlaHHSA IM GOpMU Mi’KHApOAHO-IIPABOBOTO aKTy Ta IIOAAJblle MOMIKNPEHHS ITPaKTUKU
BUKOPHUCTAHHS YTOJ SIK TOJATKOBOTO MEXaHi3My ITPHCBOEHHS ITOBEIIHKY ITPY 3iMICHEHHI CITITBHMX [iM YU rTepemadi
OpTraHiB y pO3IOpAIKeHHs iHIIOTO0 cy6'ekTa. OCHOBHI II0JIOXKEHHS CTATTi JIYKYTh B OCHOBY IIOZAIBIINX JOCTIiIKEHD B
L1i¥i HapUHi, KIHIIEBUM Pe3yJIbTaTOM IKOI Ma€ CTaTu epeKTHBHE MPKHAPOJHO-IIPaBOBE BPETYII0BAHHSA MDKHapOZHOI
BIZIIIOBiZAIBHOCTI MIPKHAPOAHUX OpraHizallili 3arajioM Ta IIPUCBOEHHS IM ITOBEIiHKU, 30KpeMa, BpaxoByouu sui
generis MbRKHapOAHUX OpraHisaliin
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BiZIIIOBiZIaIbHICTE; IesieroBaHi ITIOBHOBayKEHHSI
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